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Late last year, President Donald Trump took heat for nominating allegedly unquali ed lawyers to the federal
bench. As of February 16, 2018, a majority, substantial majority, or minority of the American Bar
Association’s Standing Committee on the Judiciary has rated several of his judicial nominees “not quali ed.”

    HOME BLOG LIBERTY LAW FORUM PODCASTS

BOOK REVIEWS

Share 0 3 

http://www.libertylawsite.org/about/
http://www.libertylawsite.org/contact/
http://www.libertylawsite.org/staff/
https://www.facebook.com/pages/Library-of-Law-and-Liberty/349904785020665
https://twitter.com/LawLiberty
http://www.libertylawsite.org/subscribe-to-our-newsletter/
http://www.libertylawsite.org/feed
http://www.libertylawsite.org/
http://www.libertylawsite.org/tag/american-bar-association/
http://www.libertylawsite.org/tag/higher-education/
http://www.libertylawsite.org/tag/judges/
http://www.libertylawsite.org/tag/law-professors/
http://www.libertylawsite.org/tag/legal-academy/
http://www.libertylawsite.org/tag/president-donald-trump/
http://www.libertylawsite.org/author/allen-mendenhall/
http://www.newsweek.com/trump-nominating-unqualified-judges-left-and-right-710263
https://www.americanbar.org/content/dam/aba/uncategorized/GAO/Web%20rating%20Chart%20Trump%20115.authcheckdam.pdf
http://www.libertylawsite.org/
http://www.libertylawsite.org/category/blog/
http://www.libertylawsite.org/liberty-forum/
http://www.libertylawsite.org/category/podcast/
http://www.libertylawsite.org/book-reviews
https://www.facebook.com/sharer/sharer.php?kid_directed_site=0&sdk=joey&u=http%3A%2F%2Fwww.libertylawsite.org%2F2018%2F04%2F04%2Fqualifications-of-judges-and-law-professors-a-telling-mismatch-legal-academy-hiring-practices%2F&display=popup&ref=plugin&src=share_button
javascript:window.print()


4/4/2018 Qualifications of Judges and Law Professors: A Telling Mismatch - Law & Liberty

http://www.libertylawsite.org/2018/04/04/qualifications-of-judges-and-law-professors-a-telling-mismatch-legal-academy-hiring-practices/ 2/9

These evaluations purportedly assess professional competence, integrity, and judicial temperament, but have
been accused, rightly, of improper politicization.

Would that an impartial and non-political set of ratings could be applied to aspiring law professors. Because
of their lack of practical experience, academic training, and teaching record, entry-level faculty hires at many
American law schools tend to be, as a class, unquali ed to teach. They have not gained on-the-ground,
learned-by-doing knowledge of legal practices and processes, yet in their new roles they will be expected to
serve as gatekeepers into the profession, a profession that many of them have only barely participated in.

These days extensive practice experience is a disadvantage, not an asset, for the prospective law professor. It
signals to faculty hiring committees a late interest in teaching and research, and a turn to academic work
because of a disenchantment with the everyday work of lawyers. Faculty are sensibly turned off by
candidates who believe, or seem to believe, that life in the academy is free from stress and responsibility.

No one wants a colleague who views the professoriate as a breezy backup plan, or whose only animating
desire is to trade in a life of hourly billables for the supposed tranquility of the Ivory Tower. Hating law- rm
culture is not a good reason, by itself, to seek a job in a law school. The last thing law professors need to
impart to young students facing a competitive job market is deep cynicism about the practice of law. These
legitimate concerns, however, should not preclude faculty from admitting into their ranks those who are best
able to familiarize students with the practice of law.

The conventional path to law teaching runs something like this: attend a prestigious law school (ideally, one
ranked in the top 15 by the U.S. News and World Report), obtain a federal clerkship (one with the U.S.
Supreme Court, if possible), and then apply for open faculty positions, either directly through a law school or
through the recruiting conference of the American Association of Law Schools (aka “the meat market”). The
chances of securing tenure-track positions diminish measurably the longer one waits to enter the meat
market.

No step along this path to becoming a law professor involves teaching. The longer you go down the path, the
more practical skills you acquire, but the less desirable you become as a candidate for teaching.

A law degree is not a reliable proxy for the suitable or successful characteristics of a good teacher. A federal
clerkship does not necessarily cultivate the traits necessary to excel in classroom instruction. So why does
the system disincentivize not only the acquisition of practical skills, which most students are hoping to learn,
but also teaching skills, which law professors are expected to have?

One reason is that there’s little agreement about what makes a good law professor.

How do you even quantify the effectiveness of law professors? Vocational outcomes and earning differentials
among graduates say more about a law school, in particular its career services of ce and market reputation,
than they do about the aptitude of individual faculty members. Bar-passage rates correlate with admissions
standards and selectivity and re ect, perhaps, the overall educational experience of the graduates.

But there’s no measurable connection between those gures and the instruction methods of individual
professors. Student evaluations suffer from drawbacks and de ciencies in law schools (such as biases,
unreliability, grade in ation to win popularity, etc.) just as they do elsewhere in universities.

Without pedagogical consensus (i.e., without widely agreed-upon teaching philosophies, practices, or
methods) within the legal academy or established standards for law-teaching achievement, hiring
committees in law schools look simply to narrative, subjective data (e.g., the prestige of a candidate’s alma
mater and recent employer, the candidate’s t with subject-matter needs, etc.) that do not demonstrate a
commitment to teaching or an ability to teach. The assumption behind these hiring decisions is, I think,
twofold: that individuals who have earned prestigious credentials can translate their accomplishments to the
classroom and that the Socratic Method allows them to disguise their “greenness” by de ecting dif cult
questions back on students.

Most Ph.D. programs in humanities disciplines involve some degree of classroom training and pedagogical
coursework. Law school, by contrast, does not equip students with teaching or introduce them to pedagogical
schools and approaches. Teaching expectations for law professors remain ill-de ned and unpublicized, in part
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because they vary from school to school. With rare exceptions, aspiring law professors possess no
pedagogical preparedness when they begin teaching.

Law schools should not continue hiring faculty with little to no practical experience, little to no record of
scholarship, and little to no teaching experience. The ideal faculty candidate should have a substantial record
of success in at least one of those three areas. The fact that a candidate graduated from Harvard Law and
clerked a year or two for a federal appellate court may suggest the promise of future scholarship, but it
doesn’t demonstrate proven merit as a scholar or teacher. Nor is that clerkship alone suf cient to familiarize
a lawyer with the ins and outs of legal practice.

An emphasis on the readiness and quali cations of judges should be matched with tangible benchmarks in
law-faculty hiring. Analogizing the quali cations of law professors and judges is reasonable, even if their jobs
differ: both have attained high of ces that superintend the profession, both are involved in the
administration of the legal system, both should understand the nexus between theory and practice, both
should possess exemplary character and enjoy good standing in the community, both should model the
conduct and professionalism expected of all lawyers, and both should be researchers and writers with deep
knowledge about the history of the law.

Redirecting ire and scrutiny away from judicial nominees and toward law-school faculties may not fully
resolve ambiguities about the proper, requisite experience for judges. But it may lead to a rethinking of the
minimal quali cations of law faculty, raising questions about whether the standards governing judicial
nominees should extend to the legal academy, which trains future judges.

The growing chasm between law professors and the practicing bench and bar is not a novel subject. Media
restlessness about President Trump’s judicial nominees, however, provides a clarifying context for
reconsidering the optimal quali cations of law professors. The ABA’s evaluations of judicial nominees may be

awed and nefariously politicized, but at least they value practical experience in a way that hiring
committees in law schools by and large have not.

If a prospective law professor lacks extensive practical experience, he or she must have an extensive record
of scholarship or teaching. We should expect as much from our law schools as we do from our federal
judiciary.

Allen Mendenhall
Allen Mendenhall is associate dean at Faulkner University’s Thomas Goode Jones School of Law and
executive director of the Blackstone and Burke Center for Law and Liberty. Visit his website at
AllenMendenhall.com.
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